
ST 99-0396-GIL  12/23/1999  SERVICE OCCUPATION TAX

Under the Service Occupation Tax Act, servicemen are taxed on tangible
personal property transferred incident to sales of service.  See 86 Ill.
Adm. Code 140.101.  (This is a GIL).

December 23, 1999

Dear Xxxxx:

This letter is in response to your letter dated October 6, 1999.  The nature
of your letter and the information you have provided require that we respond with
a General Information Letter, which is designed to provide general information,
is not a statement of Department policy and is not binding on the Department.
See 2 Ill. Adm. Code 1200.120(b) and (c), enclosed.

In your letter, you have stated and made inquiry as follows:

We have a client who is starting a STATE marketing business that plans
to sell products and services in your state.  Would you please send me
registration information and forms for state sales tax collection, a
copy of your requirements with respect to sales tax collection and
remittance, and a copy of the most current tax tables.

In an effort to be sure that we are collecting sales tax properly, I
would like to submit the following list of products and services that
my client plans to supply to customers within Illinois.  Could you
indicate which items are taxable under the laws of your state?

Product or service Taxable Not taxable

Creative Services (copy and graphic design) _______ _________
Signs _______ _________
Price tags _______ _________
Mailing services _______ _________
Postage _______ _________
Printing (offset/laser) _______ _________
Addressing (inkjet) _______ _________
Mailing list rental _______ _________
Data entry _______ _________
Data processing services _______ _________
Fulfillment services _______ _________
Shipping/freight _______ _________
Consulting services _______ _________

If you could check the appropriate boxes above and return this letter
with registration forms, regulations, and tax tables, it would be very
helpful.
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Your consideration is appreciated very much.

We are unable to answer your letter in the manner you requested.  We do not
know what types of items you print.  If you print items with intrinsic usefulness
that have commercial value to persons other than the purchaser and are therefore
non-custom, Retailers’ Occupation Tax applies.  However, if you print custom
materials, which are items that have no commercial value to persons other than
the purchaser, you would generally be providing a personal service.

Retailers' Occupation Tax and Use Tax do not apply to receipts from sales of
personal services.  Special order printing is generally subject to the Service
Occupation Tax Act.  Under the Service Occupation Tax Act, servicemen are taxed
on tangible personal property transferred incident to sales of service.  For your
general information we are enclosing a copy of 86 Ill. Adm. Code 140.101
regarding sales of service and Service Occupation Tax.

The purchase of tangible personal property that is transferred to service
customers may result in either Service Occupation Tax liability or Use Tax
liability for the servicemen, depending upon which tax base the servicemen choose
to calculate their liability.  Servicemen may calculate their tax base in one of
four ways: (1) separately stated selling price; (2) 50% of the entire bill; (3)
Service Occupation Tax on cost price if they are registered de minimis
servicemen; or, (4) Use Tax on cost price if the servicemen are de minimis and
are not otherwise required to be registered under Section 2a of the Retailers'
Occupation Tax Act.

Using the first method, servicemen may separately state the selling price of
each item transferred as a result of sales of service.  The tax is based on the
separately stated selling price of the tangible personal property transferred.
If servicemen do not wish to separately state the selling price of the tangible
personal property transferred, those servicemen must use 50% of the entire bill
to their service customers as the tax base.  Both of the above methods provide
that in no event may the tax base be less than the cost price of the tangible
personal property transferred.  Under these methods, servicemen may provide their
suppliers with Certificates of Resale when purchasing the tangible personal
property to be transferred as a part of the sales of service.  Upon selling their
product, they are required to collect the corresponding Service Use Tax from
their customers.

The third way servicemen may account for their tax liability only applies to
de minimis servicemen who have either chosen to be registered or are required to
be registered because they incur Retailers' Occupation Tax liability with respect
to a portion of their business.  Servicemen may qualify as de minimis if they
determine that their annual aggregate cost price of tangible personal property
transferred incident to sales of service is less than 35% of their annual gross
receipts from service transactions (75% in the case of pharmacists and persons
engaged in graphic arts production).  See, 86 Ill. Adm. Code 140.101(f) enclosed.
This class of registered de minimis servicemen is authorized to pay Service
Occupation Tax (which includes local taxes) based upon the cost price of tangible
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personal property transferred incident to sales of service.  Servicemen that
incur Service Occupation Tax collect the Service Use Tax from their customers.
They remit the tax to the Department by filing returns and do not pay tax to
suppliers.  They provide suppliers with Certificates of Resale for the property
transferred to service customers.

The final method of determining tax liability may be used by de minimis
servicemen that are not otherwise required to be registered under Section 2a of
the Retailers' Occupation Tax Act.  Servicemen may qualify as de minimis if they
determine that their annual aggregate cost price of tangible personal property
transferred incident to sales of service is less than 35% of their annual gross
receipts from service transactions (75% in the case of pharmacists and persons
engaged in graphic arts production).  Such de minimis servicemen may pay Use Tax
to their suppliers or may self-assess and remit Use Tax to the Department when
making purchases from unregistered out-of-State suppliers.  Those servicemen are
not authorized to collect "tax" from their service customers because they, not
their customers, incur the tax liability.  Those servicemen are also not liable
for Service Occupation Tax.  It should be noted that servicemen no longer have
the option of determining whether they are de minimis using a transaction by
transaction basis.

Generally, most printers and mailing houses handle their liabilities under
one of the de minimis methods.  I have included the regulations on Graphic Arts
Machinery and Equipment (86 Ill. Adm. Code 130.325) and Persons Engaged in the
Printing, Graphic Arts or Related Occupations, and their Suppliers (86 Ill. Adm.
Code 130.2000).

Printers occasionally engage in multi-service situations.  In multi-service
situations, a primary serviceman's cost price is determined either by the
separately stated selling price of the tangible personal property transferred
from a secondary serviceman or if the secondary serviceman does not separately
state the cost of goods, it is presumed that the primary serviceman's cost price
is 50% of the secondary serviceman's total charge.  See 86 Ill. Adm. Code
140.301, enclosed.  When both primary servicemen and secondary servicemen are
registered, primary servicemen may give a Certificate of Resale to registered
secondary servicemen for any tangible personal property purchased.  Primary
servicemen could then collect Service Use Tax from their customers based upon the
separately stated selling price of the property or 50% of the bill to the service
customers.  If primary servicemen are registered and de minimis, they may choose
to remit Service Occupation Tax to the Department based upon their cost price of
tangible personal property purchased from the secondary serviceman.  If the cost
price of the tangible personal property is not separately stated by the secondary
serviceman, the cost price will be deemed to be 50% of the total bill from the
secondary serviceman.  Primary servicemen provide the secondary servicemen with
Certificates of Resale if the secondary servicemen are registered.

Public Act 89-675, effective August 14, 1996, states that if an unregistered
de minimis serviceman subcontracts service work to an unregistered de minimis
secondary serviceman, the primary serviceman does not incur a Use Tax liability
if the secondary serviceman (i) has paid or will pay Use Tax on his or her cost
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price of any tangible personal property transferred to the primary serviceman and
(ii) certifies that fact in writing to the primary serviceman.

We do not know the manner in which you provide mailing lists.  If you
provide your customers with mailing lists on either magnetic tape or computer
disk for use, for a fee, you are making sales of computer software.  Section 2-25
of the Retailers' Occupation Tax provides in relevant part that "computer
software means a set of statements, data, or instructions to be used directly or
indirectly in a computer in order to bring about a certain result in any form in
which those statements, data, or instructions may be embodied, transmitted, or
fixed, by any method now known or hereafter developed, regardless of whether the
statements, data, or instructions are capable of being perceived by or
communicated to humans and includes prewritten or canned software that is held
for repeated sales or lease...."

Generally, sales of “canned” computer software are taxable retail sales in
Illinois.  See the enclosed copy of 86 Ill. Adm. Code 130.1935.  However, if the
computer software consists of custom computer programs, then the sales of such
software may not be taxable retail sales.  See Section 130.1935(c).

Custom computer programs or software are prepared to the special order of
the customer.  The selection of pre-written or canned programs assembled by
vendors into software packages does not constitute custom software unless real
and substantial changes are made to the programs or creation of program
interfacing logic.  See Section 130.1935(c)(3).

If transactions for the licensing of computer software meet all of the
criteria provided in Section 130.1935(a)(1), neither the transfer of the software
or the subsequent software updates will be subject to Retailers’ Occupation Tax.
A license of software is not a taxable retail sale if:

A) It is evidenced by a written agreement signed by the licensor and the
customer;

B) It restricts the customer’s duplication and use of the software;

C) It prohibits the customer from licensing, sublicensing or transferring
the software to a third party (except to a related party);

D) The vendor will provide another copy at minimal or no charge if the
customer loses or damages the software; and

E) The customer must destroy or return all copies of the software to the
vendor at the end of the license period.

As stated above, licenses of computer software are not taxable if they meet
all of the criteria listed in Section 130.1935(a)(1).  However, item (D) of that
part requires the license to contain a provision requiring the vendor to provide
another copy at minimal or no charge if the customer loses or damages the
software.  The Department has deemed software license agreements to have met this
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criteria if the agreements do not contain a provision about the loss or damage of
the software, but the vendors’ records reflect that they have a policy of
providing copies of software at minimal or no cost if the customers lose or
destroy the software.

Item (E) of this part also requires a license to require a customer to
destroy or return all copies of the software to the vendor at the end of the
license period.  The Department has also deemed perpetual license agreements to
qualify for this criteria even though no provision is included in the agreements
that requires the return or the destruction of the software.

If software license agreements meet all of these criteria, then neither the
transfer of the software or the subsequent software updates will be subject to
Retailers’ Occupation Tax.

As a technical proposition, handling charges represent a retailer’s cost of
doing business, and are consequently always included in gross charges subject to
tax.  See, 86 Ill. Adm. Code 130.410.  However, such charges are often stated in
combination with shipping charges.  In this case, charges designated as “shipping
and handling,” as well as delivery or transportation charges in general, are not
taxable if it can be shown that they are both separately contracted for and that
such charges are actually reflective of the costs of shipping.  To the extent
that shipping and handling charges exceed the costs of shipping, the charges are
subject to tax.  As indicated above, charges termed “delivery” or
“transportation” charges follow the same principle.

The best evidence that shipping and handling or delivery charges have been
contracted for separately by purchasers and retailers are separate contracts for
shipping and handling or delivery.  However, documentation that demonstrates that
purchasers had the option of taking delivery of the property, at the sellers’
location for the agreed purchase price, plus an ascertained or ascertainable
delivery charge, will suffice.  If retailers charge customers shipping and
handling or delivery charges that exceed the retailers’ cost of providing the
transportation or delivery, the excess amount is subject to tax.

Mail order delivery charges are deemed to be agreed upon separately from the
selling price of the tangible personal property being sold so long as the mail
order form requires a separate charge for delivery and so long as the charges
designated as transportation or delivery or shipping and handling are actually
reflective of the costs of such shipping, transportation or delivery.  See
subsection (d) of Section 130.415.  If the retailer charges a customer shipping
and handling or delivery charges that exceed the retailer’s cost of providing the
transportation or delivery, the excess amount is subject to tax.

A copy of the Department’s Sales Tax Rate Reference Manual is enclosed for
your information.

I hope this information is helpful.  The Department of Revenue maintains a
Web site, which can be accessed at www.revenue.state.il.us.  If you have further
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questions related to the Illinois sales tax laws, please contact the Department's
Taxpayer Information Division at (217) 782-3336.

If you are not under audit and you wish to obtain a binding Private Letter
Ruling regarding your factual situation, please submit all of the information set
out in items 1 through 8 of the enclosed copy of Section 1200.110(b).

Very truly yours,

Melanie A. Jarvis
Associate Counsel

MAJ:msk
Enc.


